STATE OF FLORI DA
Dl VI SI ON OF ADM NI STRATI VE HEARI NGS
COPO PAI NT AND BODY SHOP, | NC. ,
Petitioner,
VS. Case No. 00-1193

DEPARTMENT OF REVENUE,

Respondent .

RECOVMENDED ORDER

Pursuant to notice, a final hearing was held in this case
on February 9, 2001, by video tel econference with connecting
sites in West Pal m Beach and Tal | ahassee, Florida, before
Errol H Powell, a designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Joseph C. Mdffa, Esquire
Mffa & Mffa, P.A
One Financial Plaza, Suite 2202
100 Sout heast Third Avenue
Fort Lauderdale, Florida 33394

For Respondent: N chol as Bykowsky, Esquire
O fice of the Attorney Cenera
The Capitol, Tax Section
Tal | ahassee, Florida 32399-1050

STATEMENT OF THE | SSUE

The issue for determ nation is whether Respondent abused

its discretion in failing to settle or conprom se the



out standi ng tax assessnent agai nst Petitioner, based on
Petitioner's inability to pay, pursuant to Section 213.21,
Fl ori da Statutes.

PRELI M NARY STATEMENT

For the period August 1, 1992, through July 31, 1997, the
Depart nent of Revenue (Respondent), through a private accounting
firm pursuant to contract, conducted a sales and use tax audit
of Copo Paint and Body Shop, Inc. (Petitioner). As a result of
the audit, Respondent assessed sal es and use tax, penalty, and
i nterest against Petitioner in the anmount of $325, 218. 68.

Petitioner protested the assessnent and by Notice of
Deci si on dated Septenber 17, 1999, Respondent notified
Petitioner that the assessnment would not be changed. Petitioner
requested a reconsideration as to whet her Respondent shoul d
conprom se the tax, interest, and penalty, based on grounds of
doubt of collectibility. By Notice of Reconsideration dated
January 7, 2000, Respondent notified Petitioner that Petitioner
failed to establish an inability to pay the assessnent in full,
and Petitioner tinely chall enged Respondent’'s determ nation. On
March 20, 2000, this matter was referred to the Division of
Admi ni strative Hearings.

The sol e issue presented for hearing by the Petitioner is

whet her Petitioner has the ability to pay the assessed sal es and



use tax, penalty, and interest. At hearing, Petitioner
presented the testinony of one of its owners, who is al so
Petitioner's president, and entered 17 exhibits (Petitioner’s
Exhi bits nunbered 1-9 and 11-17) into evidence. Petitioner's
Exhi bit nunbered 10 was w thdrawn. Respondent presented the
testi nony of two witnesses and entered 32 exhibits (Respondent's
Exhi bits nunbered 1-32) into evidence, with two of the exhibits
bei ng deposition testinony.

A transcript of the hearing was ordered. At the request of
the parties, the time for filing post-hearing subn ssions was
set for nore than ten days following the filing of the
transcript. The Transcript, consisting of one volunme, was filed
on March 12, 2001. The parties tinely filed their post-hearing
subm ssi ons, which have been considered in the preparation of
t his Recommended Order

FI NDI NGS OF FACT

1. Petitioner is a Florida corporation, engaged in the
busi ness of painting and repairing damaged autonobil es and ot her
vehicles. Petitioner's principal place of business and hone
office is located at 100 Northwest 9th Terrace, Hall andal e,

Fl ori da.



2. Respondent is the agency charged with adm nistering the
tax laws of the State of Florida, pursuant to, anong ot her
provi sions, Section 213.05, Florida Statutes.

3. Respondent is authorized to conduct audits of
taxpayers. It is further authorized to request information to
ascertain the tax liability of taxpayers, if any, pursuant to
Section 213.34, Florida Statutes.

4. It is undisputed that Petitioner is a taxpayer.

5. From Septenber 2, 1997 through March 12, 1999,
Respondent conducted an audit of Petitioner to detern ne whether
Petitioner had been properly collecting and renmtting sales and
use tax and whether any additional sales and use tax anmounts
wer e due.

6. On Septenber 2, 1997, Respondent forwarded its form
DR- 840, Notice of Intent to Audit Books and Records, to
Petitioner. The period of tinme being audited was from August 1,
1992 through July 31, 1997.

7. For part of the audit period, Petitioner's records were
i nadequate. Petitioner's record keeping was poor. For the
remai nder of the audit period, Petitioner's records were
vol um nous.

8. A higher anpbunt of gross sales were reported on

Petitioner's federal tax return than on Florida's tax return.



9. Petitioner could not docunent 95 percent of its exenpt
sales reported to the State of Florida. Petitioner reported a
ratio of 35 percent for exenpt sales on its filed Florida sales
and use tax returns.

10. Because of the two factors of inadequate and
vol um nous records, sanpling was required by Respondent. On
January 12, 1998, Petitioner and Respondent entered into a
witten audit sanpling agreenent.

11. On June 5, 1998, Respondent provided its Notice of
Intent to Make Audit Changes to Petitioner.

12. On July 21, 1998, Respondent issued its Notice of
Intent to Make Audit Changes (revised), which was the first
revision, to Petitioner.

13. On January 12, 1999, Respondent issued its Notice of
Intent to Make Audit Changes (revised), which was the second
revision, to Petitioner.

14. On March 12, 1999, Respondent issued its Notice of
Proposed Assessnent to Petitioner. This notice indicated that
Petitioner owed additional sales and use tax in the anmount of
$166, 306. 93, penalty in the anmount of $81, 443.38, and interest
t hrough March 12, 1999, in the anmount of $77, 468. 37.
Consequently, the notice further indicated that the total anount

of the assessnent agai nst Petitioner was $325, 218. 68.



15. A conproni se of the assessed tax, interest, or penalty
can be perfornmed at Respondent's field level after an audit is
conpleted and the case is still in Respondent's field office.
However, the field office's authority is limted in that
af fected taxpayer nust agree to the anmount of the tax assessed.
In the present case, Petitioner did not agree to the anount of
the tax assessed and, therefore, Respondent's field office could
not conprom se the assessed tax, interest, or penalty against
Petitioner.

16. On Septenber 17, 1999, Respondent issued its Notice of
Deci sion. Respondent notified Petitioner that the assessnent
woul d not be changed.

17. Petitioner requested a reconsideration as to whet her
Respondent shoul d conpronise the tax, interest, and penalty,
based on grounds of doubt of collectibility. By Notice of
Reconsi deration issued January 7, 2000, Respondent notified
Petitioner of Petitioner's failure to establish an inability to
pay the assessnent in full.

18. Petitioner tinely chall enged Respondent's
determ nation of Petitioner's inability to pay the assessnent
and requested a hearing.

19. It is undisputed that Respondent has the discretion to

conpronm se an assessnent. Respondent nmay conpronise tax or



i nterest based on doubt of collectibility of the tax or
interest. The taxpayer bears the burden of providing
docunentation to support the taxpayer's position that it cannot
pay the tax or interest.

20. Respondent exam nes whether a conpromse is in the
best interests of the State of Florida in determ ning whether to
conprom se an assessnent. Respondent considers a conpronmise to
be in the best interests of the State and nay conprom se the
assessnent under the follow ng circunstances: (1) on the basis
of the taxpayer providi ng docunentation of the taxpayer's
inability to pay the assessnent in full but having the cash flow
to make paynments in installnments; or (2) when a taxpayer's
busi ness or the taxpayer-corporation is insolvent and the
t axpayer's or corporation's assets were used to satisfy
legitimate liabilities and not used to enrich any person closely
related to the taxpayer or corporation; or (3) when a taxpayer
is gravely ill and the cash flow of the taxpayer's business is
poor. Wen it considers conprom sing any tax, interest, or
penal ty, Respondent reviews several factors, including the audit
file, financial information, and any other factors or
circunstances which may affect collectibility.

21. The financial information considered includes positive

and negative sales trends, cost of goods sold, profitability,



and net worth. Additionally, any changes in assets, in
particular fixed assets, and liabilities are taken into account.

22. Oher factors or circunstances considered include the
fair market value of a taxpayer's assets, the future prospects
of a taxpayer's business, and the solvency or insolvency of a
t axpayer's busi ness. Respondent does not consider the
| i qui dation value of a taxpayer's business.

23. Petitioner was, and is, not famliar with the State of
Florida's sales and use tax law, as the law relates to
Petitioner's business.

24. Petitioner's president has no prior experience in
mai nt ai ni ng the books and records of a conpany or in conpleting
financial statements of a conpany. Petitioner's president never
attended a sem nar, presented or sponsored by Respondent, on
Florida's sales and use tax, or read any of Respondent's
panphl ets on sal es and use tax.

25. Petitioner has a New York accountant, who never
provided Petitioner's president or treasurer with any
instructions regarding Florida's sal es and use tax.

26. During the audit period, Petitioner never requested
witten advice from Respondent regarding the application of

Florida's sales and use tax to its business.



27. For the last three years, Petitioner's sal es have been
alittle less than $1, 000, 000.

28. For the years 1996 and 1997, Petitioner's federal tax
returns showed cash bal ances at the begi nning of each year even
t hough the cash bal ance for 1997, $51, 431, was |less than for
1996, $93, 497.

29. Petitioner's federal tax returns for 1996 through 1998
indicate a |l oss for each year during that tine period. However,
a conpari son between Petitioner's sales incone in its federal
tax returns and its state tax returns shows that Petitioner's
sal es incone was grossly underreported.

30. Respondent's anal ysis worksheet, referred to as Doubt
as to Collectibility Anal ysis Wrksheet, indicated a negative
dollar figure as to cash available by Petitioner to pay
Respondent .

31. Inconsistencies existed between the information
reported in Petitioner's tax returns and information provided by
Petitioner during the protest period. Petitioner's sales figure
as of August 31, 1999, an eight-nonth sales period for 1999,
stated in its Petition for Reconsideration, dated Cctober 6,
1999, was substantially less than the sales figure reported on
Petitioner's sales and use tax returns filed during the sanme

time period. Additionally, Petitioner overstated the cost of



goods sold in one of its federal tax returns, which resulted in
an overstated net loss. The fair market value of Petitioner's
assets indicated in its Petition for Reconsideration, $30, 000,
was nore than 100 percent of the value reflected on Petitioner's
county tangi bl e personal property return, $13, 000.

32. Al so, further areas of inconsistencies existed between
the information provided by Petitioner and the information
reported on Petitioner's tax returns. Petitioner indicated that
its fornmer treasurer received a deferred conpensati on paynent of
$60, 000, but neither Petitioner's tax returns nor financial
statenments reflected a paynent for the expense. Petitioner
showed a loss on its 1996 federal tax return, which, according
to Petitioner, was a result of noving expenses and expenses in
t he construction busi ness; however, no expense uni que to noving
or the construction business was reflected on Petitioner's tax
return or financial statenent.

33. Petitioner's financial data, including federal tax
returns and state wage reports, showed trends and deficiencies.
A trend of an increase in gross sales for Petitioner was shown
for the years 1997 through 1999, in Petitioner's federal tax
returns for the sanme years and in Petitioner's Petition for
Reconsi deration, regarding its gross sales as of August 31,

1999. Additionally, the sane federal tax returns showed a trend

10



of an increase in net income for the same years in that
deductions in relation to sales were | ess than the previous
years.

34. For the years 1994 through 1997, as reported on
Petitioner's federal tax returns, Petitioner's depreciable
assets increased each year.

35. Respondent's anal ysis worksheet al so showed a negative
dollar figure as to Petitioner's adjusted net worth.

36. As of August 31, 1999, the first eight nonths of 1999,
Petitioner's total assets were $40,814 and its total | oans,
payabl e to banks, were $90, 000.

37. Taking into consideration the totality of the
circunstances, Petitioner failed to provide Respondent with
adequat e and conpl ete docunentation and information in order for
Respondent to nmake a determ nation of collectibility.

CONCLUSI ONS OF LAW

38. The Division of Admi nistrative Hearings has
jurisdiction over the subject matter of this proceeding and the
parties thereto pursuant to Section 120.569 and Subsecti on
120.57(1), Florida Statutes.

39. Section 120.80, Florida Statutes (1999), provides in

pertinent part:
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(14) DEPARTMENT OF REVENUE —

* * *

(b) Taxpayer contest proceedi ngs.—

1. In any admnistrative proceedi ng brought
pursuant to this chapter as authorized by s.
72.011(1), the taxpayer shall be designated
the "petitioner" and the Departnent of
Revenue shall be designated the
"respondent," . . . .

2. In any such adm nistrative proceedi ng,

t he applicable departnent’'s burden of proof,
except as otherw se specifically provided by
general law, shall be limted to a show ng
that an assessnment has been made agai nst the
t axpayer and the factual and |egal grounds
upon which the applicable departnment nade

t he assessnent.

40. Petitioner was required to keep suitable books and
records and to mai ntain such books and records during the audit
period. Section 213.35, Florida Statutes. Petitioner failed to
keep and mai ntain adequate records and Petitioner's records were
vol um nous. Respondent was justified in using a sanpling of
Petitioner's records and using the best infornmation avail abl e.
Subsections 212.12(5)(b) and (6)(b) and (c), Florida Statutes
(1999).

41. In the instant case, Petitioner does not chall enge the
assessnent, but chal |l enges Respondent's failure to conprom se
t he assessnent, including interest and penalty. As a result,

Respondent's assessnent is considered valid. Even if Petitioner

12



had chal | enged the assessnent,

assessment was val i d.

42.

t axpayer fails to pay sales or use tax when due.

Respondent is required to inpose a penalty when a

212.12(2)(a), Florida Statutes (1999).

43.

perti nent

Section 213.21, Florida Statutes (1999), provides in

part:

(3)(a) A taxpayer's liability for any tax
or interest specified in s. 72.011(1) nmay be
conprom sed by the departnent upon the
grounds of doubt as to liability for or
collectibility of such tax or interest. A
taxpayer's liability for penalties under any
of the chapters specified in s. 72.011(1)
may be settled or conpromised if it is
determ ned by the departnent that the
nonconpliance is due to reasonabl e cause and
not to wllful negligence, wllful neglect,
or fraud. |In addition, a taxpayer's
liability for penalties under any of the
chapters specified in s. 72.011(1) in excess
of 25 percent of the tax shall be settled or
conprom sed if the departnent determ nes
that the nonconpliance is due to reasonable
cause and not to wllful negligence, wllful
negl ect, or fraud. The departnent shal
mai ntai n records of all conprom ses, and the
records shall state the basis for the
conpromi se. The records of conprom se under
t hi s paragraph shall not be subject to
di scl osure pursuant to s. 119.07(1) and
shal | be consi dered confidential information
governed by the provisions of s. 213.053.

* * *
(4) The departnment is authorized to enter

into agreenments for scheduling paynents of
taxes, interest, and penalties.

13
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Subsecti on



(5) The departnent shall establish by
rul e gui delines and procedures for
i npl enentation of this section.

44. Rule 12-13.002, Florida Adm nistrative Code, provides
in pertinent part:

The meani ngs ascribed to the words and terns
|isted bel ow shall be applicable, unless a
different neaning is clearly indicated by
the context in which the word or termis
used.

(1) "Conprom se" nmeans a reduction of the
anount of tax, interest, or penalty inposed
to an anmount |ess than the anobunt of tax,
interest, or penalty inposed under a revenue
law of this state. "Conprom se" does not
i ncl ude correction of an error through
cancel l ation of an erroneous billing,
revision or withdrawal of an erroneous
proposed assessnent, or billing, or other
corrective actions taken by the Departnent.

(2) "Departnent” neans the Florida
Departnent of Revenue.

(3) "Reasonabl e cause" neans a basis for
conprom se of penalty which has been shown
by the taxpayer to exi st based upon the
facts and circunstances of the specific case
and which reflects that the taxpayer
exerci sed ordinary care and prudence in
conplying with a revenue |law of this state.

(4) "Revenue law of this state" neans a
statute inposing a tax, penalty or interest,
license, or fee collected by the Departnent.

(5) "Settle" neans the resolution of a
particul ar taxpayer's liability for tax,
interest, or penalty by the Departnent under
the provisions of this rule.

14



(6) "Taxpayer" neans a person subject to
a revenue law of this state.

(7) In relation to an act or om ssion
whi ch constitutes a violation of the revenue
laws of this state, "willful” neans with
actual know edge or belief that such act or
om ssion constitutes such violation and with
intent nevertheless to conmt or cause such
act or om ssion.

45. Rule 12-13.003, Florida Adm nistrative Code, provides
in pertinent part:

(2) No tax, interest, penalty, or service
fee shall be conprom sed or settled unl ess
t he taxpayer first submts a witten request
to conprom se or settle tax, interest,
penal ty, or service fees and establishes as
fol |l ows:

(a) In regard to tax or interest, doubt
as to the taxpayer's liability for tax or
interest, or actual lack of collectibility
of the tax or interest as denonstrated to
the satisfaction of the Departnent by
audited financial statenments or other
sui t abl e evi dence acceptable to the
Departnment. Gounds for finding doubt as to
l[iability and doubt as to collectibility,
respectively, are set forth in further
detail in Rules 12-13.005 and 12-13. 006,
F. A C

(b) Inregard to penalty, that the
nonconpl i ance was due to reasonabl e cause
and not to willful negligence, wllful
negl ect, or fraud. The taxpayer shall be
required to set forth in a witten statenent
the facts and circunstances whi ch support
t he taxpayer's basis for conprom se and
whi ch denonstrate the exi stence of
reasonabl e cause for conprom se of the
penalty or service fee and such ot her
information as may be required by the
Depart nent.

15



(d) G ounds for finding reasonabl e cause
are set forth in further detail in Rule 12-
13. 007, F. A C

46. Rule 12-13.006, Florida Adm nistrative Code, entitled
"Grounds for Finding Doubt as to Collectibility", provides in
pertinent part:

Tax or interest may be conprom sed or
settled on the grounds of "doubt as to
collectibility" when it is determ ned that
the financial status of the taxpayer is such
that it is in the best interests of the
State to settle or conprom se the matter
because full paynent of the tax obligation
is highly doubtful and there appears to be
an advantage in having the case permanently
and conclusively closed. The discretion to
make this determnation is delegated to

t hose persons enunerated in Rule 12-13. 004,
F. A C

47. Rule 12-13.007, Florida Adm nistrative Code, provides
in pertinent part:

(4) Reliance upon the erroneous advice of
an advisor is a basis for reasonabl e cause
when the taxpayer relied in good faith upon
written advice of an advi sor who was
conpetent in Florida tax natters and the
advi sor acted with full know edge of all of
the essential facts. Infornal advice,
advi ce based upon insufficient facts, advice
received in cases where facts were
del i berately conceal ed, or obviously
erroneous advice are not grounds for
reasonabl e cause. To establish reasonabl e
cause based upon reliance on the advice of a
conpetent advi sor, the taxpayers shal
denonstr at e:

16



48.

perti nent

(a) That the taxpayer sought tinely
advice of a person who was conpetent in
Florida tax matters;

(b) That the taxpayer provided the
advisor with all of the necessary
informati on and wi thhel d not hing; and

(c) That the taxpayer acted in good faith
upon witten advice actually received from
t he advi sor.

(5) Reliance upon the express terns of
written advice given by the Departnent is a
basis for reasonabl e cause when the taxpayer
shows that the advice was tinely sought from
a departnental enployee and that al
material facts were disclosed, and that the
express ternms of the advice were actually
f ol | owed.

Section 212.12, Florida Statutes, provides in
part:

(2)(a) Wien any person, firm or
corporation required hereunder to nake any
return or to pay any tax or fee inposed by
this chapter fails to tinely file such
return or fails to pay the tax or fee due
within the tinme required hereunder, in
addition to all other penalties provided
herein and by the laws of this state in
respect to such taxes or fees, a specific
penalty shall be added to the tax or fee in
t he amount of 10 percent of any unpaid tax
or fee if the failure is for not nore than
30 days, with an additional 10 percent of
any unpaid tax or fee for each additional 30
days, or fraction thereof, during the tine
whi ch the failure continues, not to exceed a
total penalty of 50 percent, in the
aggregate, of any unpaid tax or fee. In no
event may the penalty be |ess than $10 for
failure to tinely file a tax return required
by s. 212.11(1)(b) or $5 for failure to
tinmely file a tax return authorized by s.
212.11(1)(c) or (d).

17



49. It is clear that Respondent has the discretion to
conprom se an assessnment of tax, penalty, or interest.
Petitioner bears the burden to denonstrate that Respondent
abused its discretion in refusing to conprom se the assessed
tax, penalty, or interest.

50. Petitioner failed to denonstrate that Respondent
abused its discretion in refusing to conprom se the assessed
tax, penalty, and interest. Petitioner failed to denonstrate
doubt as to collectibility of the assessed tax and interest. As
to penalty, Petitioner failed to denonstrate that its
nonconpl i ance was due to reasonabl e cause. The underreporting,
i nconsi stenci es, and di screpanci es pl ace consi derabl e doubt on
Petitioner's assertion that it is unable to pay the assessnent.
Furthernore, Petitioner failed to denonstrate that it relied
upon the advice of a conpetent advisor or upon witten advice
from Respondent.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat the Departnent of Revenue enter a final
order sustaining the assessnment of tax, penalty, and interest
agai nst Copo Paint and Body Shop, Inc., and sustaining the

refusal to conpronmi se the tax, penalty, or interest.
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DONE AND ENTERED this 4th day of June, 2001, in

Tal | ahassee, Leon County,

COPI ES FURNI SHED

Joseph C. Mffa,

Fl ori da.

Esquire
Moffa & Moffa, P.A

ERROL H. POWELL

Adm ni strative Law Judge

Di vi sion of Admi nistrative Hearings
The DeSot o Bui |l di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl. us

Filed with the Cerk of the
Di vi sion of Adm nistrative Hearings
this 4th day of June, 2001

One Financial Plaza, Suite 2202

100 Sout heast Third Avenue
Fl orida 33394

Fort Lauderdal e,

Ni chol as Bykowsky,
Ofice of the Attorney General
The Capitol, Tax Section

Esquire

Tal | ahassee, Florida 32399-1050

Li nda Lettera, GCeneral
Depart nent of Revenue
204 Carlton Building

Tal | ahassee, Florida 32399-0100

Janes Zingale, Executive Director

Depart nent of Revenue
104 Carlton Building

Tal | ahassee, Florida 32399-0100
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this reconmended order. Any exceptions
to this recommended order should be filed with the agency that
will issue the final order in this case.
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